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Regulatory Review Board


Minutes
May 11th, 2016
1:00p.m. – 4:00 p.m.
328 NW State Capitol Building, Madison, WI


Members in Attendance: Representative Adam Neylon (Chairman), Erich Korth, Connie Smith, Jim Ring, Melissa Remis, Guy Wood, Pravin Raikar, Nancy Mistele, Joe Knilans
I. Call to Order
a. Chairman Neylon calls the meeting to order.

II. Approval of minutes from the February 23rd 2016 Board meeting.
a. Chairman Neylon makes a motion to adopt the previous minutes. Member Wood 2nd’s the motion. Minutes adopted. 
III. State Senator Chris Kapenga’s Office appeared to discuss Act 296 and Regulatory Flexibility. 
a. Kyle Koenen appeared before the Board from Sen. Kapenga’s staff. Kyle stated that Act 296 was a law that built up 2011’s Act 46. The new law creates a requirement that agencies find alternative method to enforce rules when they can be flexible. Kyle noted that there are 3 main points under the law: 1) it broadens instances where agencies can exercise discretion for small businesses, 2) creates a uniform definition of a minor violation (i.e. no serious harm and previously disclosed), and 3) a uniform criteria for when they can exercise discretion. Kyle said the main impetus is to let agencies use “common sense” when coming up with a violation. 
b. In a question from Chairman Neylon on specific situations agencies must define, Kyle noted that the bill is more of a framework for the agencies. Member Korth asked about the financial capacity of small businesses to pay, to which Kyle noted that a fine should be congruent with a business’s ability to pay it. After a question from Member Knilans regarding the Department of Revenue (DOR), Kyle mentions the law should apply them. Member Mistele mentions an example her office received from a hairdresser that was put out of business by a fine, and Kyle states that this the type of scenario the law is intended to prevent.  Members Remis and Raikar ask a question with regards to the application of Reg. Flexibility and the timing to which Kyle responds that it might be best to let the agencies answer that question. 
IV. The Board heard from the Department of Agriculture, Trade and Consumer Protection (DATCP) on Regulatory Flexibility.  DATCP appeared to discuss how they utilize Reg. Flexibility in enforcement of minor violations and how has DATCP worked 2013 WI Act-296 into its determination of enforcement and what are DATCP’s alternatives to fines.
a. Sandy Chalmers, the assistant deputy secretary, appeared along with Karley Downing on behalf of DATCP. Sandy explained that DATCP regulates all aspects of the food chain from the farmer to the grocer to companies like Time Warner Cable. They have drinking water safety programs, food safety programs, livestock safety programs, and business trade rules. Sandy noted that Wisconsin has the largest dairy inspection and regulation program in the U.S. She explained that they have 3 prongs to the enforcement process: 1) voluntary compliance and provide information, 2) collaborative process with industries to get feedback for reasonable standards, and 3) a progressive enforcement philosophy where they get progressively more stringent on non-voluntary enforcement. 
b. [bookmark: _GoBack]Member Knilans asked if they help businesses with the corrected action plan, and Sandy replied that in almost every case there is some face to face or telephone contact, initially. Member Ring asked about their definition of “minor” (infraction). Karley relayed that the definition is in the statute, but that basically it cannot be minor if it has the potential to cause serious harm to public safety. Member Wood asked about county licensing versus state licensing, to which Sandy noted that it used to be a county thing for restaurants, but that starting on July 1st (2016) it will all be consolidated at one level. She added that hopefully once it is under “one roof” they can look at addressing the patchwork of fees.  Knilans asked about documentation, and Sandy remarked that just about everything they do is documented.  In response to a question about herbicide, Sandy noted that many of those are federal or state statutes and not regulations. Chairman Neylon asked what flexibility they have with regards to laws vs. rule, specifically with something like the Minimum Mark-up law. Carly explained that in the statute they have to send a warning letter first. Member Mistele asked about a list of all possible violations, to which Karley noted that it depends on a fact pattern more than a specific list of violations. 
V. The Board heard from the Department of Natural Resources (DNR) on Regulatory Flexibility.  DNR discussed how they utilize Reg. Flexibility in enforcement of minor violations and how has DNR worked 2013 WI Act-296 into its determination of enforcement and what are DNR’s alternatives to fines.  
a. DNR’s approach to flexibility is to always resolve the violation at the lowest level appropriate for the circumstances. The DNR does want deterrence for repeat offenses with the goal of trying to help people move towards compliance. The DNR likes to work from a process of informal to formal and get quick feedback for businesses. The DNR’s own internal statistics show that 87% of violations are resolved without penalty or court action. The notice of formal violations typically only comes after all the informal steps have been taken. The DNR takes the stance that the ability to fine and give penalties should be used as a last option. 
b. Member Korth asked about the sample calendars and how many industries those are available for, to which the DNR said two. Member Ring asked for the distinction between licensees and contractors, to which the DNR replied that they look at the owner of their property or those who possess and control the contaminant. Member Knilans remarked that he would like to see the DNR document when the agency uses Reg. Flexibility.  Member Wood asked what happened in the 87% of cases that did not result in a fine to which the DNR responded that there is a record of it. They can document what the issue was and what was agreed upon with the business owner and how it was resolved. Member Remis asked where the money from fines goes, and the DNR noted that it depends on what part of the document originated the fine. 
VI. Administrative rules discussion:
· ATCP-21 – no discussion
· ATCP-75 Emergency Rule – no discussion
· Veb 1 & 7 – no discussion
· ATCP-52 Emergency Rule – no discussion 
· ATCP-100 Emergency Rule – no discussion
· INS 17.35 – no discussion
· INS 17.50 – no discussion
· DWD Rule:
a. Member Korth asked where he would submit a drug test to. Member Raikar asked about prescription drugs. Member Remis asked about HIPPA concerns and how that law applies. Member Smith asked what would happen if they didn’t disclose their prescriptions to an employer.  Given the questions on this rule, Member Knilans made a motion that they invite the DWD to the next hearing and discuss the rule. Chairman Neylon seconded the motion. 

VII. The Board may take action on any of the above items.
a. Member Knilans took suggestions for the next hearing date and made a motion that it be on June 9th. The Board agreed unanimously. 
VIII.  Adjournment
a. Seeing no other business, Chairman Neylon adjourned the meeting. 
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